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Message from the
President

sights now turn to
2013’s program in
Boston.

We have certainly set the bar high

for future conferences!

First, our sincere thanks to our friends
from the Archdiocese of GalvestonHouston. The guidance and hospitality
given to us by Cardinal DiNardo and
Mr. David Hessel helped to make the
2012 DFMC a huge success.
Our time in Houston began with
Cardinal Dolan and his insight into ways
that Fiscal Managers can serve our
Bishops and Archbishops effectively. Due
to an excellent slate of speakers and
presenters this year, feedback showed
that participants greatly enjoyed the
conference. With a record attendance of
over 300 participants in Houston, our

Brad Watson

President
Diocese of Paterson

As president of
the DFMC, my
focus now turns to
meeting the future
needs of our
membership. We
look for ways to
address many key
elements, including

the following:
1. The DFMC Conference in Boston
– 2013.
2. Ways for our conference to
continue to grow.
3. Ways for members to continue to
improve the sharing of information
and collaboration on ideas.
more on page 8
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The Shepherd
Speaks

respectful listening. We have an

I f, as Ecclesiastes tells us there is a time

incivility and disinformation of the past

reason together (Isaiah 1:8).

Political campaigns tend to

For that to take place

be rough and tumble, and the

requires goodwill, respect for

one we have just been through

model for other nations but dur-
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The Lord calls us to

examination.

procedures are supposed to be a

John Straub

the good of our great country.

reconciliation but for self-

Episcopal Moderator Emeritus

Executive Director

year behind us and moving ahead for

a time not only for healing and

is no exception. Our democratic

Leslie T. Maiman, Jr., D.Min.

different model to the world by putting the

for everything, then surely this is

Most Rev. Donald W. Trautman,
STD, SSL

Diocese of Erie

opportunity now to present a new and

others and for self, and
commitment to put God and

Most Reverend
Kevin J. Farrell, DD

ing the past year we have been a

Bishop of Dallas

country first. Reasoning can
never take place when either or
both of the participants claim to

poor model.
Civility and truth have been bruised by both

be the sole arbiter of truth. The popular

parties and demonizing and false labeling

cliché “It’s my way or the highway,” means

of candidates has occurred at all levels. The

there is no way at all.

old saw “do anything to get elected” seems
to have become a mantra for politicians of
every stripe.
Two of our greatest presidents, John F.

I was struck by a quote I recently heard
attributed to Ted Koppel, the television
newsman. He wrote: “Aspire to decency.

Kennedy and Ronald Reagan, both used the

Practice civility toward one another. Admire

biblical image of a city on a hill from the

and emulate ethical behavior wherever you

Sermon on the Mount, as an image of

find it. Apply a rigid standard of morality to

America as a light to the world. I fear that

your lives; and if, periodically, you fail as

to the rest of the world that light has
become very dim.
Surely, as Americans, we can do better.
Instead of listening to other voices to learn,

you surely will, adjust your lives, not the
standards.”
If the character of the civil discourse is

we have chosen to listen only to ourselves.

going to change in our great country, then it

The simultaneous monologues of

must start with that person we see in the

vilification must give way to dialogue and

mirror.✟

Certified Diocesan Fiscal Manager (CDFM) Program a
success at Houston Conference

D

uring this year’s DFMC conference in Houston, more than 20 diocesan personnel dedicated time as participants at the
CDFM review sessions which were offered as a part of this year’s conference program. This is the first year that review sessions
highlighting the disciplines covered in the exam were offered and the sessions were conducted by Dr.
Wayne Lenell, Diocese of Rockford, and by Daniel M. Stremel, Diocese of Dodge City. Lenell and
Stremel are long time CPA’s and fiscal officers and were the first two successful CDFM candidates.
The sessions were open to all conference registrants and included persons who were eligible to sit
for the exam as well as several persons who had not yet attended 3 conferences and thus were not
eligible to sit for the exam. Over the course of two days, the instructors presented information
regarding each of the 16 disciplines tested on the exam.
Evaluations from the sessions were generally favorable with most appreciating the review content
while being disappointed to have missed many of the general and concurrent sessions. Suggestions
were made about ways to enhance the review process, the study guide and testing process and the
CDFM Ad-Hoc committee recently met to discuss implementing new procedures that will address
these concerns.
Daniel Stremel
Among the topics being discussed are the following: posting the review sessions on the DFMC
members only website; involving all (more) of the CDFM’s as review instructors; study guide
revisions, testing procedures and the test exam dates and times.
The DFMC board wishes to congratulate the eight
candidates who passed this year’s exam, bringing to a total
Current Listing of Certified Diocesan Fiscal Managers
of 24 persons who have now earned the CDFM certification.
(a/o 11/30/12 - by year then alphabetical within year)
The successful candidates are as follows: James Abernathy,
Diocese of Memphis; Michael Canizzaro, Diocese of
Dr. Wayne M. Lenell, Diocese of Rockford (2009)
Oakland; Patrick Kelly, Diocese of Youngstown; Joan
Mr. Daniel M. Stremel, Diocese of Dodge City (2009)
Loffredo, Diocese of Salt Lake City; Leticia Macias, Diocese
Mr. Scott A. Hoselton, Diocese of Fargo (2010)
of El Paso; Debbie Swisher, Diocese of Lexington; Deacon
Deacon Jim P. Hoy, Diocese of Gallup (2010)
Hans Toecker, Diocese of Nashville; and Michael Warren,
Mr. Glenn J. Landry, Diocese of Houma-Thibodaux (2010)
Archdiocese of Atlanta.
Mr. Kathleen Laseter, Inactive (2010)
Mr. Peter M. McPartland, Diocese of Venice (2010)
The CDFM certification, proposed in 2008 by the
Mr. Thomas H. Riordan, Diocese of Monterey (2010)
strategic planning committee of the DFMC board of
Ms. Laura J. Williams, Diocese of Beaumont (2010)
directors, recognizes professionals who have demonstrated a
Mr. Bradley J. Wilson, Archdiocese of Atlanta (2010)
competency in Catholic Church temporal administration as
Mr. Greg Wolfe, Diocese of Little Rock (2010)
a specialized field of study. Many CFO’s come to work in
Mr. Francis Wong, Archdiocese of Vancouver (2010)
their respective diocesan positions after careers in
Mr. Brian Buckingham, Inactive (2011)
accounting, finance, investments, banking or management
Mr. Robert J. Cox, Diocese of Evansville (2011)
with advanced degrees or designations, but there had
Ms. Julie Shewmaker, Inactive (2011)
previously been no certification that recognized the mastery
Deacon Jeff P. Trumps, Diocese of Lafayette in Louisiana (2011)
of this field of specialized study in the Catholic Church.
Mr. James E. Abernathy, Diocese of Memphis (2012)
The test requires participants to successfully achieve a
Mr. Michael P. Canizzaro, Diocese of Oakland (2012)
composite score of 75% on the comprehensive exam which
Mr. Patrick A. Kelly, Diocese of Youngstown (2012)
consists of 4 sections of 50 multiple choice questions each.
Ms. Joan Loffredo, Diocese of Salt Lake City (2012)
The upcoming Herald issues as well as the DFMC
Ms. Leticia Q. Macias, Diocese of El Paso (2012)
website will continue to provide updates on the certification
Ms. Debra C. Swisher, Diocese of Lexington (2012)
program. Fiscal office personnel who are interested in
Deacon Hans Michael Toecker, Diocese of Nashville (2012)
sitting for the exam are encouraged to contact the DFMC
Mr. Michael E. Warren, Archdiocese of Atlanta (2012)
National Office for more information.✟

Fall 2012

3

DFMC
New Board Members

T

he annual election of members to the DFMC Board of Directors was conducted in conjunction with the 43rd
annual meeting. James P. Hoy (Gallup) and Anthony R. Rabago (Phoenix) were elected and appointed to initial terms.
Mary Beth Koenig (Austin), Jeff P. Trumps (Lafayette in Louisiana), and Francis Wong (Vancouver) were re-elected to
additional terms.
The Board also honored Larry Zigmont (Miami) who completed his term of service. Bishop Kevin Farrell, as Episcopal
Moderator, presented the honoree with his service award.✟

James P. Hoy

Diocese of Gallup

Anthony R. Rabago
Diocese of Phoenix

New Board Officers
Elected for 2012/13

F

ollowing the general election of new
members to the 2012/13 Board of Directors
during the 43rd annual meeting in
Houston, Brad Watson (Paterson) accepted
to serve as 2012/13's President; Jeff Trumps
(Lafayette in Louisiana) and Richard Kelly
(Cincinnati) were elected as Vice President/
Program Chair and Secretary/Treasurer,
respectively.✟

Brad Watson

Diocese of Paterson
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Jeff P. Trumps

Diocese of Lafayette in
Louisiana

Richard Kelly

Archdiocese of Cincinnati

President Appoints
Committees for 2012/13
Executive/Governance
Brad Watson
President
Chair
Dn. Jeff Trumps
Vice President / Program Chair
Richard Kelly
Secretary - Treasurer
Most Reverend Kevin J. Farrell, D.D.
Episcopal Moderator

Audit
Richard Kelly
Chair
Robert H. Quinn

The DFMC would like to
Thank and Recognize our
2012 Gold-Level Exhibitors
and Opening and Closing
Event Sponsors
Arthur J. Gallagher &
Company
Ave Maria Mutual Funds
CapTrust

Francis Wong

Communications/Strategic Planning
Laura J. Williams
Chair
Joan Loffredo
William E. Whiston
Brad Wilson

CathoNet
Christian Brothers
Investments Services, Inc.
Grant Thornton LLP

Program Planning
Dn. Jeff Trumps
Chair
Dn. James P. Hoy
Mary Beth Koenig

Liturgical Publications
Our Sunday Visitor

Anthony R. Rabago

Smart Tuition
US Bank
Fall 2012
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Accounting Practices Committee (APC) UPDATE

SERVICE ORGANIZATION CONTROL REPORTS
(Previously Statement on Auditing Standards 70)
By Mary Beth Koenig and Bob Sellers

A

s technology has and continues to evolve, audit and attest standards have evolved, as well. Likewise, as the economic
needs of parishes, schools and other Catholic entities evolved, the level of services provided at the diocesan level have
progressed and expanded. This has given rise to a Diocese filling the role of Service Organization to its constituents.
This circumstance highlights the prospective need and value of a service organization control report (SOC) on the controls
at a service organization, i.e. the Diocese.
SOC engagements, which were previously performed under Statement on Auditing Standards (SAS) No. 70 Service
Organizations, are now performed under Statement on Standards for Attestation Engagements (SSAE) No. 16, Reporting on
Controls at a Service Organization. Beginning June 15, 2011, SSAE No. 16 replaces the guidance previously contained in SAS
No. 70 for service auditors reporting on controls at a service organization. Three types of SOC engagements can be performed
under SSAE No. 16 – SOC 1, SOC 2 or SOC 3. SOC 1 reports focus solely on controls at a service organization (e.g. the
Chancery) that are likely to be relevant to user entities’ internal control over financial reporting (e.g. parishes, schools, trusts)
and are used in an audit of a user entity’s financial statements. Use of a SOC 1 report is restricted to management of the
service organization, user entities that have a significant economic reliance on the service organization, and user auditors.
These reports are not intended for use by others. SOC 1 engagements are examination engagements undertaken by a service
auditor to report on controls at an organization that provides services to user entities when those controls are likely to be
relevant to user entities’ internal control over financial reporting. The basic contents of a SOC 1 report package are:
• A description of the service organization’s system
• The CPA’s opinion on fairness of description and suitability of design and operating effectiveness of controls
SOC 2 engagements address controls at a service organization related to the security, availability, or processing integrity of
a system or the confidentiality or privacy of the information processed by that system. Use of a SOC 2 report is restricted to
management of the service organization and other specified parties named in the report who have sufficient knowledge and
understanding of the matters identified in the report. Examples of such parties might be lending institutions, endowment
trustees and Deposit & Loan members.
SOC 3 engagements address the same subject matter as SOC 2 engagements; however, use of these reports is not
restricted. Anyone may use these reports, and they may be posted on a website under a seal.
Under SOC 1 or SOC 2, a service auditor may perform a Type I or Type II engagement.
• The reports for both engagements include an opinion on the fairness of the presentation of management’s
description of the service organization’s system. In Type I reports, this opinion is as of a specified date, and in Type
II reports, the opinion is throughout a specified period.
• In addition to the description, Type I reports also include an opinion on the suitability of the design of the controls
to achieve the related control objectives included in the description as of a specified date.
• In addition to the opinion on the description, Type II reports also contain an opinion on the suitability of the design
and operating effectiveness of the controls to achieve the related control objectives included in the description
throughout a specified period.
Misconceptions and Changes
Two common misconceptions arose from the application of SAS No. 70:
Misconception No.1 - SAS 70 reports were often misused and misinterpreted as a means of obtaining assurance regarding
compliance and operations. SAS No. 70 was never intended for such reporting and neither is SSAE No. 16.
Misconception No. 2 - A service organization may become certified as SAS No. 70 compliant. No such certification exists.
SSAE No. 16 introduced three major changes to address these misconceptions:
• Management of the service organization (the diocese) is required to provide the service auditor with a written
assertion about the fairness of the presentation of management’s description of the service organization’s system; the
suitability of the design of the controls included in the description; and in a Type II engagement, the operating
effectiveness of those controls. The assertion is either attached to or included in the service organization’s
description of its system.
• In a Type II engagement, the description of the service organization’s system and the service auditor’s opinion on the
description covers a period (the same period as the period covered by the service auditor’s tests of the operating
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effectiveness of controls). In SAS No. 70, the description of the service organization’s system in a Type II report was
as of a specified date, rather than for a period.
• The service auditor is required to identify any test of controls performed by the internal audit function (other than
those performed in a direct assistance capacity) and the service auditor’s procedures with respect to that work.
Recent Security Breaches
A SOC report can provide user entities with information about how user-entity information is protected throughout its life
cycle. The following are examples of some recent system breaches that affected many user entities:
Trust Service Principles		Company	The Breach			Source
and Criteria
								Intruders accessed one of 		
								its e-mail servers and
Security Privacy			
Epsilon		
obtained names and e-mail
www.computerworld.com
								Accounts of some of its 2,500
								corporate customers
								Multiday service outage		
								slowed and shut down a
Availability				
Amazon
large number of prominent
www.informationweek.com
								Internet businesses
								WikiLeaks obtained and
								published classified and
								confidential U.S. documents
Security Confidentiality		
U.S. Gov. &
via cables electronically
						
WikiLeaks
about wars in Iraq and
								Afghanistan
	
  

www.zdnet.com
more on page 9

Employment	
  Opportunities	
  
	
  

Given	
  the	
  ever-‐increasing	
  “time	
  sensitivity”	
  of	
  job	
  postings	
  and	
  candidate	
  responses,	
  
we	
  are	
  delighted	
  to	
  offer	
  3	
  improved	
  ways	
  vis-‐à-‐vis	
  quarterly	
  Herald	
  publication	
  to	
  
immediately	
  know	
  of	
  new	
  employment	
  opportunities:	
  
• “keep	
  checking”	
  the	
  website	
  –	
  we	
  immediately	
  post	
  and	
  update	
  job	
  
postings	
  as	
  a	
  free	
  supporting	
  service	
  under	
  “Latest	
  Open	
  Positions.”	
  
• email	
  notices	
  –	
  the	
  DFMC	
  National	
  Office	
  will	
  immediately	
  notify	
  you	
  via	
  
email	
  to	
  “check	
  the	
  website”	
  once	
  a	
  new	
  posting	
  is	
  offered.	
  [to	
  sign-‐up,	
  
subscribe	
  to	
  the	
  free	
  service	
  under	
  “Contact	
  Us”];	
  and	
  
• Twitter	
  notices	
  –	
  you	
  can	
  “follow”	
  the	
  DFMC	
  to	
  receive	
  not	
  only	
  notices	
  of	
  
new	
  job	
  postings,	
  but	
  of	
  all	
  DFMC	
  Announcements!	
  [to	
  follow	
  DFMC	
  on	
  
Twitter,	
  click	
  the	
  Twitter	
  symbol]	
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Committed to Catholic
Investment Programs

3	
  Ways	
  

	
  
	
  
	
  
	
  

	
  

	
  

•
•
•

email	
  notices	
  
Twitter	
  notices	
  
Check	
  on-‐line	
  

We enjoyed seeing old friends and
making new ones at the 2012 Houston DFMC!

General Funds

Deposit & Loan
Pensions
401(k) & 403(b) Plans

Endowments & Foundations

CapTrust Advisors, LLC

Tampa
	
  

Miami

888/697-5908 Toll Free

Naples

www.captrustadv.com
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continued from page 1

Over the next few weeks, the Program Committee, Strategic Planning Committee, and the Board will begin to
focus on these critical areas.
As the holidays approach and the start of 2013 lies before us, your input and feedback greatly help the
planning for this coming year’s conference and efforts that the conference may undertake to better serve our
membership. If you have any specific topic of interest you would like to see covered or have recommendations
for conference speakers, be sure to contact the National Office or a board member. Your feedback is important
to us!
Please keep in mind the resources that the National Office and the conference may be able to provide to you
at any point throughout the year. The List Serve and our website, www.dfmconf.org can be of great benefit.
A great thanks to the efforts of Les Maiman, Executive Director, as Les works with groups across the country
to find resources to help the Diocese attend conferences and provide materials to help Fiscal Managers meet the
needs of their Diocese.
Be sure to mark your calendar now for our 2013 conference at the Boston Marriott Copley, September 8th to
11th. If you have peers in the Diocese or Archdiocese who are not yet members and wish to attend the
conference, be sure to share some encouragement for them to be a part of Boston 2013!✟

Diocesan Financial Issues
The document Diocesan Financial Issues
was developed by the Committee on
Budget and Finance of the United States
Conference of Catholic Bishops
(USCCB). It was approved by the full
body of the U.S. Catholic Bishops at its
November 2002 General Meeting and
has been authorized for publication by
the undersigned.
Msgr. William P. Fay
General Secretary, USCCB

Available for download:
http://usccb.org/about/financial-reporting/

8 DFMC Herald

continued from page 7

								WikiLeaks advocates formed
Security Processing			
Paypal,		
Operation Payback and sent
www.pcworld.com
Integrity				Mastercard,
massive denial of service 							
						VISA		attacks against corporations’
								servers
Case Study – Diocese of Austin
Following is a case study of the implementation of a SOC engagement performed in the Diocese of Austin, Texas.
In the Diocese of Austin, in 2010, a local audit firm was engaged to perform a SAS 70 Type I report, followed by a SAS 70
Type II report. The Diocese began a Diocesan Investment and Loan (DIAL) program in 2005 with approximately $100 million
in loans. In 2007, the Diocese completed its first diocesan capital campaign which included a sharing formula with parishes in
which the parish share was deposited into the DIAL account for the parish. Approximately $84 million was pledged to the
campaign. In conjunction with the capital campaign, the Diocese established a Catholic Foundation (Foundation) to accept
and invest endowments. The diocesan finance office maintains the books and records of the Foundation and tracks and
records the activity of the Foundation by endowment. The Diocese performs each of these services for the parishes under
separate agreements. Due to the large amount of activity and dollars being processed by the finance office in these newly
designed systems, the Diocesan Finance Council recommended to the Bishop that a SAS 70 Type II audit be performed and a
report issued to management of the organization (Bishop and Finance Council) and to those users that request such a report
(i.e. pastors at parishes).
The diocesan finance office felt this was a very good process in which they took time to document and review how
transactions are processed and ascertain whether procedures could be improved. During the documentation phase of the
procedures performed for the Type I report, diocesan staff identified a few areas in which controls could be strengthened and
procedures improved. The Type I report addressed the design of the controls and procedures used by the diocese to process
transactions in the DIAL program, the capital campaign and the Foundation. The report provided an overview of internal
controls and described the individual processes and controls in these systems. The
continued ON page 14
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Annual Conference 2013
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Ms. Janet L. Smith, Diocese of Springfield - Cape Girardeau
and Dn. George W. Bowder, Diocese of Fairbanks

For 20 Years of Attendance
Ms. Monica L. Adams
Mr. William G. Weldon
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Diocese of Fargo

For 15 Years of Attendance
Mr. Matthew A. Byrne	Archdiocese of Hartford
Mr. Joseph Contreras	Archdiocese of Santa Fe
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Ms. Mary Jo Jungwirth	Archdiocese of Saint Paul and Minneapolis
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Diocese of Pembroke
Ms. Patricia A. Myers
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continued from page 9
auditors then tested the controls and procedures over a six
month time period and issued a Type II report. This report
identified the detail testing performed by the auditors to test
each of the controls identified in the Type I report and noted
any exceptions in each individual test. The report was
thorough (67 pages). While an unqualified opinion was
issued, there were a few exceptions noted in the report. A
formal response to management (Bishop and Finance
Council) addressing each of the exceptions that were noted
was provided by the finance office. The diocesan finance
office felt that this too was a very good process in which
areas for improvement were noted and corrective actions
were implemented. The Diocese intends to engage an audit
firm to conduct an examination of controls every three years
in the form of a SOC Type II report. In the future, this
could include the examination of other services offered by
the diocese, such as those offered through the health
insurance program and the property/liability program.
The Catholic Church, as an institution in the United
States providing services to many of its parishes, schools
and other affiliated organizations, is exposed to risks like
those mentioned in the examples noted earlier. A SOC
engagement can service as a useful tool in the risk
management program for a diocese.✟

Above: Bunker Hill Monument
Below: Boston Harbor Skyline
Photograph courtesy of Greater Boston
Convention & Visitors Bureau.
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Twenty-One Month Delay in
Notifying Insurer of Sex
Abuse Suit, and Lack of
Detailed Evidence
Explaining Reason for the
Delay, is Fatal to Diocese’s
Claim for Coverage
Claiming sexual abuse by a diocesan employee between
1978 and 1982, Allan Carl Ranta sued the diocese in April
2006 under theories of vicarious liability, negligent hiring
and retention, and intentional and negligent infliction of
emotional distress.
In May 2006, the diocese filed its answer. Catholic
Mutual, the diocese’s liability insurer since 1980, provided
the initial defense. The diocese did not notify OneBeacon
America (successor to Commercial Union Insurance
Company) of the Ranta lawsuit until January 2008 because
the diocese could not locate the Commercial Union policies
before then.
In October 2008, OneBeacon informed the diocese that
it was denying coverage under the relevant policies. In
December 2008, the diocese informed OneBeacon that the
denial of coverage was based on outdated law and called
again upon OneBeacon for defense and indemnification. In
June 2009, OneBeacon issued a reservation of rights letter,
agreeing to provide a defense in the Ranta lawsuit but reserving its position on coverage. In September 2009, and again
in October 2009, the diocese notified OneBeacon of its disagreement with OneBeacon’s position regarding coverage.
The Ranta case was ultimately settled for over $4 million.
Catholic Mutual paid $1.75 million of the settlement for the
period covered by its policies, and OneBeacon contributed
$175,000. The diocese paid the remaining $2.3 million,
with Catholic Mutual providing an additional $200,000 to
offset some of the sums paid by the diocese.
Law Briefs is reprinted with special permission granted
by the Office of General Counsel,
United States Conference of Catholic Bishops,
Washington, D.C.

In May 2010, OneBeacon filed a declaratory judgment
action against the diocese, seeking a determination as to its
duties and responsibilities in connection with the Ranta suit.
The diocese filed an answer and a counterclaim claim seeking
damages based on allegations of bad faith and negligent claim
handling.
Both parties moved for summary judgment. The district
court granted OneBeacon’s motion, ruling that the diocese
had not complied with the notice provisions of the Commercial
Union policies, provisions that were expressly made conditions precedent to coverage. It was undisputed that the
diocese had not provided notice to OneBeacon until 21
months after Ranta filed suit. The district court concluded
that the 21-month delay exceeded the delays that the state
courts had found unreasonable as a matter of law. The court
also found that the justification offered by the diocese for the
delay – that the delay was justified because it provided notice
as soon as it discovered the policies in question, which were
between 26 and 33 years old at the time of the Ranta lawsuit
– was unreasonable as a matter of law.
On appeal, the diocese argued that the district court
erred because the events alleged to have taken place occurred

Your Total
Solution
Provider
Increased Offertory
Program
Online Giving
Offering Envelopes
Websites Made Easy
To learn more about our
solutions or to schedule a
free consultation, call

1-800-348-2886
www.osvoffertory.com

Fall 2012

15

DFMC

L aw Briefs

a quarter century earlier, and the coverage was premised on
policies written just as long ago. All the cases cited by the
district court, the diocese argued, involved either current or
very recent policies. Each of those cases also dealt with an
insured being unaware that a policy covered a given loss as
opposed to an insured being unaware that a policy existed.
The Eleventh Circuit affirmed. On this record, the
appeals court concluded, the diocese failed to present sufficient evidence about its proposed justification or its diligence
in providing notice to OneBeacon to create a jury question.
The diocese had submitted an affidavit in the lower court
in support of its contention that the 21-month delay was
reasonable. As characterized by the Eleventh Circuit, “[t]his
affidavit … only stated in a conclusory manner that ‘once
served’ the Diocese contacted its former insurance agent to
determine what coverage was available, that ‘initially’ the
only coverage discovered was the Catholic Mutual policy, and
that ‘subsequently’ the former insurance agent discovered the
existence of the Commercial Union policies and notified the
Diocese. The affidavit also stated that ‘upon discovery of the
coverage under the Commercial Union policies,’ defense of
the Ranta lawsuit was tendered to OneBeacon. Significantly,
the affidavit did not contain any dates,” the appeals court
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wrote, “leaving one to wonder when the Diocese contacted its
former insurance agent, what the agent said, when the
Catholic Mutual policy was discovered, what steps the
Diocese took to locate other policies, when the agent told the
Diocese about the Commercial Union policies, or how long
after that discovery the Diocese notified OneBeacon. Given
the lack of critical detail – detail within the knowledge of the
Diocese – and the 21-month delay, the affidavit was insufficient as a matter of law to establish a material question of
fact.”
“This is not to say that a 21-month delay is always unreasonable as a matter of law,” the Eleventh Circuit cautioned.
“A significant delay, such as the one here, becomes unreasonable as a matter of law only when it is unexcused or
unjustified.”
See: OneBeacon America Ins. Co. v. Catholic Diocese, No.
11-14557, 2012 WL 1939104 (11th Cir. May 30, 2012).

South Dakota Supreme
Court Rejects Claims
Against Diocese and Other
Institutional Defendants
Arising Out of Childhood
Sexual Abuse
Certain individuals claimed they were victims of childhood sexual abuse over 35 years ago while attending St.
Paul’s School on the Yankton Sioux Reservation in South
Dakota. They sued the alleged perpetrators and various institutional defendants. The plaintiffs claimed the institutional
defendants were liable under theories of negligent hiring,
retention, and supervision; breach of fiduciary duty; and
vicarious liability.
The trial court granted summary judgment in favor of
the Diocese of Sioux Falls, and dismissed claims against all
other institutional defendants. On September 5, in two
separate opinions, the Supreme Court of South Dakota
affirmed.
St. Paul’s was founded by the combined efforts of a
Benedictine priest, a religious order of women, and the
Bureau of Catholic Indian Missions – an entity created under
the direction of the Archbishop of Baltimore in the late 19th
century for the protection and promotion of Catholic Indian
missions. Benedictine monks and two religious orders of
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women staffed the school. The diocese was not involved in
creating or operating the school.

toral and ministerial activities” of Catholic entities, which
included schools operating in a diocese.

The South Dakota Supreme Court upheld the grant of
summary judgment to the diocese. With respect to plaintiffs’
claim of vicarious liability, the Supreme Court concluded
“that the alleged acts of sexual abuse in this case were solely
in the perpetrators’ own interests and were not in furtherance
of the pursuit of any Diocesan business. This ends our
inquiry [on the question of vicarious liability] and we need
not consider whether the abuse was foreseeable.” The court
noted that its conclusion was consistent with the majority of
courts considering the issue, which have held that sexual
conduct between a church employee and parishioner (or, in
this case, students) is outside the employee’s scope of
employment as a matter of law.

The Supreme Court was unpersuaded. The collective
facts, it concluded, did not establish a special relationship
between the diocese and the alleged perpetrators. The plaintiffs failed to prove that the diocese operated the school or
that the school was operated for the diocese. “Concededly,
the Diocese had ecclesiastical authority and control over matters such as liturgy, removing a priest, granting ‘faculties,’
performing canonical visitations, and disallowing the transfer
of a nun,” the Supreme Court wrote. “But simply possessing
such ecclesiastical authority and control is not a manifestation of an agency agreement. Notwithstanding Diocesan
ecclesiastical authority and control over Catholic religious
orders and their members, the students failed to establish an
actual agency relationship between this Diocese and these
defendants to undertake the operation of this school for the
Diocese.” Absent such an agency relationship, the diocese
had no duty to control the employees and volunteers who
worked at St. Paul’s.

In so holding, the South Dakota Supreme Court expressly rejected Fearing v. Bucher, 977 P.2d 1163 (Or. 1999).
Fearing permitted a respondeat superior claim to proceed
based on a theory that a priest’s pastoral duties with respect
to a minor and his family were a “necessary precursor” to the
alleged sexual abuse of the minor. “We disagree with the
Fearing court’s view of respondeat superior liability in these
types of sexual abuse cases,” the South Dakota Supreme
Court wrote, adding that “[m]ost courts do not … follow
Oregon’s exception to the general rule of nonliability in cases
involving an ecclesiastical officer’s sexual abuse.”

The plaintiffs argued in the alternative that the diocese
had a special relationship with the students that created a

The Supreme Court began its analysis of plaintiffs’ negligence and fiduciary duty claims by noting that a defendant
has no duty to control the conduct of a third party to prevent
him from causing harm to another unless a special relationship exists between the defendant and the third party, or
between the defendant and the plaintiff, creating such a duty.
The plaintiff-students argued that the requisite special relationship existed between the diocese and the alleged
perpetrators. They claimed that the diocese exercised “significant control” over the school and perpetrators; that the
school “could not have opened or remained in operation
without the permission of the Bishop”; that the monks could
not have functioned as priests within the diocese’s geographic boundaries without the Bishop’s permission; that the
Bishop was the “immediate ecclesiastical superior” of the
sisters; and that the diocese had given its “permission” to
proceed with the formation and operation of St. Paul’s.
Plaintiffs also relied on an affidavit of Father Thomas Doyle,
who opined on a bishop’s “authority” and “control” over “pas-
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duty of protection. The Supreme Court rejected that theory too. There was no evidence that the diocese was acting in a custodial or parental role with respect to the plaintiff-students. In addition, “the students identified no facts indicating that, in placing
the students at the school, the students (or the students’ parents or guardians) reposed faith, confidence or trust in the Diocese—
as opposed to the priests, monks, nuns, entity defendants, and the school who were caring for the students.”
In a separate opinion, the Supreme Court affirmed the dismissal of claims against non-diocesan institutional defendants on
statute of limitations grounds. The relevant statute of limitation allows an extended time to file a civil action “based on intentional conduct brought by any person for recovery of damages for injury suffered as a result of childhood sexual abuse.” [Emphasis
added.] The court concluded that this statute did not apply because the institutional defendants were not alleged to have
engaged in “intentional” acts of “childhood sexual abuse.” The court construed the latter term as involving criminal conduct,
but there was no allegation that the institutional defendants had engaged in criminal conduct. The statute extending the time
to file suit in cases of childhood sexual abuse therefore did not apply.
See: Bernie v. Catholic Diocese of Sioux Falls, 2012 S.D. 63 (Sept. 5, 2012); Bernie v. Blue Cloud Abbey, 2012 S.D. 64
(Sept. 5, 2012).

Washington State Supreme Court Holds that First
Amendment Bars Civil Court Review of Church Employee’s
Negligent Retention and Supervision Claims
Angela Erdman, an elder of Chapel Hill Presbyterian Church in Washington State, became the church’s executive for stewardship, reporting to the church’s senior pastor, Dr. Mark Toone. Erdman took ordination vows and agreed to be bound by the
church’s disciplinary procedures and to seek resolution of any dispute according to church procedures.
A dispute arose between Erdman and Toone. Toone led
tours of religious and historic significance to supplement
classes that he offered to church members. Erdman questioned the propriety of these tours and their effect on the
church’s tax-exempt status. Toone insisted that the tours
were appropriate, but Erdman persisted in raising the issue.
Ultimately the matter came under the review of two church
bodies, the Presbytery and Session Committee. Toone was
vindicated, and Erdman ultimately was fired.
Erdman subsequently filed suit against the church and
Toone. Her complaint included, among other things, claims
against the church for negligent retention and supervision of
Toone and a sex discrimination claim under Title VII.
The trial court dismissed the negligence and Title VII
claims on the ground that, under the First Amendment, a
civil court may not consider claims submitted to a hierarchically-organized church’s ecclesiastical tribunal.
The Washington Court of Appeals reversed, reinstating
Erdman’s negligence and Title VII claims, and holding that
they were not barred by the First Amendment.
The Washington Supreme Court has now reversed. The
court voted unanimously to reinstate the trial court’s dis-
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missal of Erdman’s negligent supervision and retention claims, and to remand her Title VII claim for further proceedings. All the
justices agreed that the adjudication of Erdman’s negligence claims was foreclosed because the courts would otherwise have to
review the decisions of the Session Committee and Presbytery. Such a review, the entire court concluded, would encroach upon
a hierarchical religious organization’s right to be free of government involvement in the decisions of its ecclesiastical tribunals.
The Chief Justice, in an opinion that failed to garner a majority, went further. She concluded that Erdman’s negligence claims
were also precluded by the church’s First Amendment right to select and supervise its own ministers. The Chief Justice’s opinion,
which emphasizes that the case under review involved no criminal act, includes language about the pernicious effect of allowing
a civil court to second guess a church’s choice of minister. “Imposing civil liability on a church based on its retention or supervision of its clergy,” she warned, “can influence a religious organization’s decisions about who are to act as its ministers,
impermissibly involving the state in religious matters. The establishment and free exercise clauses may be chilled by an award
of damages based on a church’s retention or supervision of its minister, ‘leading indirectly to state control over the future conduct
of affairs of a religious organization,’” quoting Swanson v. Roman Catholic Bishop of Portland, 692 A.2d 441, 445 (Me. 1997), and
Schmidt v. Bishop, 779 F.Supp. 321, 332 (S.D.N.Y. 1991). The Chief Justice claimed to find support for her views in Hosanna-Tabor
Evangelical Lutheran Church & School v. EEOC, 132 S.Ct. 694 (2012), a major Supreme Court case decided last Term involving
the ministerial exception.
Erdman’s title VII sex discrimination claim was remanded for further proceedings, to include consideration of whether that
claim is precluded under the ministerial exception.
See: Erdman v. Chapel Hill Presbyterian Church, 286 P.3d 357 (Wash. 2012).
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Special Immigrant
Nonminister Religious
Worker Visas Extended
On September 28, President Obama signed S. 3245, legislation reauthorizing four different immigration programs,
including the special immigrant nonminister religious worker
categories. These categories fall under the fourth preference
employment-based visa classifications applicable to religious
workers who have at least two-years work experience immediately preceding the time of applying for admission into the
United States and who seek admission to work for bona fide
religious organizations exempt from federal taxation under
section 501(c)(3) of the Internal Revenue Code. These categories cover religious workers intending to work for such
religious organizations in a professional capacity in a religious
vocation or occupation, and other workers intending to work
for the religious organization in a religious vocation or occupation.
On September 13, the House of Representatives passed
the Senate version of the legislation by a 412-3 vote. This is
the sixth reauthorization of these particular immigration categories since the Religious Worker Visa Program was created
under the Immigration Act of 1990. Attempts to make them
a permanent feature of the Immigration and Nationality Act
have not been successful over the years on account of perceived misuse and fraud, as well as differences among some
members of Congress related to comprehensive immigration
reform, especially as applied to family immigration.
The other immigration programs extended by S. 3245
include the E-Verify Program, the EB-5 Regional Center
Program, and the Conrad 30 J-1 Visa Waiver Program.
See: The White House, Office of the Press Secretary,
Statement on H.J. Res. 117, S.3245, and S. 3552 (Sept. 28,
2012).

USS Constitution Ship
Photograph courtesy of Greater Boston
Convention & Visitors Bureau.
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Two District Courts Dismiss
Diocesan Challenges to HHS
Contraceptive Mandate on
Ripeness and Standing
Grounds; a Third District
Court, Rejecting
Government’s Ripeness and
Standing Arguments,
Allows Archdiocesan
Challenge to Proceed
Two suits, brought by dioceses to challenge a federal
regulatory mandate requiring them to offer their employees a
health plan that covers contraceptives, abortion-inducing
drugs, and female sterilization procedures, have been dismissed in Pennsylvania and Tennessee on standing and
ripeness grounds.
The court in the Pennsylvania suit noted that the plaintiffs, the Diocese of Pittsburgh and its affiliated Catholic
Charities and Catholic Cemeteries, “qualify for a number of
exemptions.” For example, three of the four health plans
plaintiffs provide are grandfathered plans and therefore are
not subject to the contraceptive mandate. In addition, all of
the plans, which operate on a calendar year basis, are subject
to the temporary enforcement safe harbor until at least
January 1, 2013. In addition, the government has stated its
intention to amend the regulations to, in the court’s view,
address the concerns raised by the plaintiffs and other reli-
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gious organizations, and it has initiated that process through the publication of an Advance Notice of Proposed Rulemaking
(“ANPRM”). The government has also stated its intention to finalize the anticipated regulatory changes before the safe harbor
ends. The combination of these three factors – grandfathered status, availability of the safe harbor, and expected change in the
challenged regulation – led the court to conclude that the case is not ripe.
The court also found that the plaintiffs had failed to allege an injury in fact sufficient to satisfy the requirements of standing.
In reaching this conclusion, the court cited the same combination of factors that drove its ripeness analysis.
The Tennessee suit, brought by the Diocese of Nashville and religiously-affiliated schools and charities, was dismissed for
similar reasons. All the plaintiffs, the court observed, fall within the one-year safe harbor, as admitted by the government. In
addition, the mandate will not be enforced against the plaintiffs because it is to be amended during the safe harbor period. For
these reasons, the court concluded, the case is not ripe and the plaintiffs have incurred no injury in fact sufficient to confer standing.
In a third suit challenging the HHS mandate, brought by the Archdiocese of New York, the Catholic Health Care System, the
Continuing Care Community of the Archdiocese of New York, and Catholic Health Services of Long Island (collectively
“Archdiocese and health care plaintiffs”), a federal district court in New York denied the government’s motion to dismiss on
standing and ripeness grounds. The complaint alleged facts supporting the conclusion that the plans offered by the Archdiocese
and health care plaintiffs are not grandfathered. The court was not persuaded that the safe harbor or ANPRM deprived the
plaintiffs of standing or rendered their claims unripe. The safe harbor, the court wrote, “does nothing to reduce the certainty that
plaintiffs will suffer injury” from the HHS mandate. “All the safe harbor does is postpone the date by which plaintiffs must comply with the … [m]andate or suffer penalties. That deadline is looming and certain.” And the ANPRM “is not a change in
policy; it merely seeks input to allow the [government] to consider possible revisions to the … [m]andate.” Thus, plaintiffs’ claim
of future injury was sufficiently imminent to establish standing.
In addition, the Archdiocese and health care plaintiffs alleged present injury by way of costs incurred in preparing for implementation of the mandate. “Quite frankly,” the court wrote, “ignoring the speeding train that is coming towards plaintiffs in the
hope that it will stop might well be inconsistent with the fiduciary duties that plaintiffs’ directors or officers owe to their members.”
For similar reasons, the court
also found that the Archdiocesan
and health care plaintiffs’ claims
were ripe.
By contrast, claims of the
Diocese of Rockville Centre and its
affiliated Catholic Charities, also
named as plaintiffs in the New
York lawsuit, were dismissed based
on what the court viewed as insufficient factual specificity for their
claim that they were not grandfathered and hence had standing to
challenge the mandate. “The only
facts that the Diocese and Catholic
Charities provide to support their
contention” that their plan is not
grandfathered, the court wrote, “is
that the plan made a change to an
unspecified employee cost-sharing
requirement. But … all cost-sharing increases do not cause a plan to
lose grandfathered status….”
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Hence no determination could be made from the complaint
whether the plan was grandfathered.
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See: Zubick v. Sebelius, No. 2:12-cv-00676 (W.D. Pa. Nov.
27, 2012); Catholic Diocese of Nashville v. Sebelius, No.
3-12-0934, 2012 WL 5879796 (M.D. Tenn. Nov. 21,
2012); Roman Catholic Archdiocese of New York v.
Sebelius, No. 12 Civ. 2542, 2012 WL 6042864 (E.D. N.Y.
Dec. 4, 2012).

IRS Updates InflationAdjusted Figures
IRS has released inflation-adjusted tax figures for 2013, several of which are of interest to tax-exempt organizations,
including the “low cost articles” exception to unrelated business income tax under section 513(h)(2) of the Internal
Revenue Code. Because of the low inflation rate, the adjustments are relatively small. For 2012, a “low cost article” is
defined as one that costs the charity distributing it $10.20
or less. This figure was increased from $9.90 in 2012.
In addition, under section 170 of the Code, payments to
a charity are deductible charitable contributions only to the
extent they exceed the fair market value of goods or services
received in return. However, certain “insubstantial benefits”
may be disregarded in determining whether anything of value
was received in return. Under the 2013 inflation-adjusted
figures, if a donor makes a contribution of $51 or more to a
charitable organization, low cost items (having a cost of
$10.20 or less, see above) received in return may be disregarded, so that the full amount of the payment would be
deductible as a charitable contribution. Likewise, if in return
for a contribution, a donor receives benefits the fair market
value of which is not more than 2% of the amount of payment, up to a maximum of $102, such benefits will be
considered insubstantial and may be disregarded in determining deductibility under section 170. [As an interesting
historical note, when these insubstantial benefit amounts
were first introduced in 1990, the figures were $25, $5, and
$50, respectively.]
See: Rev. Proc. 2012-41, 2012-45 I.R.B. 539 (Nov. 5,
2012).
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Address Update

If you wish to update our mailing address information or if you
wish to add other names to our list please complete the information
below or visit www.dfmconf.org:

What would you like to see in The Herald?
Members are encouraged to submit items as well as articles for
consideration in The Herald. Notices of Employment Opportunities are
published on the web site as they are received in the National Office,
as well as in the upcoming edition of The Herald.

The Herald Publication Schedule

Name
Position

Arch/Diocese

DFMC Herald will accept notices and articles for future issues according
to the following schedule:

State		Zip

Deadline Date		
April 30
Spring Issue
July 30
Summer Issue
October 31
Fall Issue
January 31
Winter Issue

Address
City

❍

Deletion

❍

Addition

❍

Correction

Publication Date
May 31
August 30
November 30
February 28

We would appreciate your comments & input on items for future issues.

Please Mail To: DFMC NATIONAL OFFICE, P.O. Box 60210, San Angelo, TX 76906
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SSOCIATION MEETINGS

Diocesan Fiscal Management Conference (DFMC)
September 08, 2013
September 11, 2013

Boston, MA

Boston Marriott Copley

September 21, 2014
September 24, 2014

Chicago, IL

Hyatt Regency Chicago

The Resource Center for Religious Institutes (RCRI)
October 22, 2013
October 25, 2013

Anaheim, CA

To Be Announced

November 4, 2014
November 7, 2014

St. Louis, MO

To Be Announced

Catholic Cemetery Conference (CCC)
TBA		

Diocesan Information Systems Conference (DISC)
June 19, 2013
June 21, 2013

Dallas, TX

To Be Announced

Canon Law Society of America (CLSA)
October 14, 2013
October 17, 2013

Sacramento, CA

Hyatt Regency

October 13, 2014
October 16, 2014

St. Louis, MO

Millennium St. Louis

International Catholic Stewardship Council (ICSC)
September 22, 2013
September 25, 2013

Dallas, TX

Hilton Anatole

Conference for Catholic Facility Management (CCFM)
May 05, 2013
May 08, 2013

Seattle, WA

The Westin Seattle

