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Message from the
President

Our time in Minneapolis at the 42nd

DFMC conference was graced by the
changing colorful foliage, the hospitality
shown by Archbishop Nienstedt, John
Bierbaum and their staffs and the
reunion of counterparts and close
friends. Except for a couple of brief
occasions, the weather cooperated
grandly and made us feel very
comfortable in an early fallish manner.
As usual the highlights of the Conference
were prayer, companionship, and
learning. We had 280 attendees to
continue our recent steady trend, and
155 Arch/dioceses.
Much praise should be given to our
Episcopal Moderator, Bishop Kevin
Farrell, our Executive Director, Les
Maiman, Past President Dn. Mike Urick,
and the committees of the Board of

Robert H. Quinn

President
Diocese of Lafayette

Directors. Each
worked an extensive
amount to keep the
Conference in the
tradition of
excellence into
which it has
developed. Their
leadership
continued to
motivate and
nourish us
throughout the year.

As the immediate past chair of the
Program Planning Committee, particular
thanks needs to be extended to Laura
Williams (Beaumont), Joan Loffredo (Salt
Lake City), and Deacon Jeff Trumps
(Lafayette, LA) for their wonderful work
of putting together a group of speakers
and presentations that were outstanding.
It was informative, motivational, and
entertaining in the short amount of time
which is available. They truly bring
more on page 8
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The Shepherd
Speaks

liberties under the Constitution are being
increasingly eroded away. Specifically,
Catholics and Catholic institutions find
their religious liberties under assault in a
number of areas:
ow our religious liberty is being
• The Federal Department of Health
eroded
and Human Services (HHS) has
issued regulations that would
“Congress shall make no law respecting an
mandate the coverage of
establishment of religion, or prohibitcontraception (including
ing the free exercise thereof; or
abortifacients) and sterilization in
abridging the liberty of speech, or
all private health insurance
of the press; or the right of the
plans. A so-called religious
people peaceably to assemble,
exclusion is essentially
and to petition the Governmeaningless and does nothing
ment for a redress of grievto protect Catholic and other
ances.”
insurers
or individuals with
		
U.S. Constitution,
moral
objections.
		 First Amendment
• Both HHS and USAID
are increasingly
The United States
requiring Catholic and
Constitution’s First Amendment
other non-government
gives two guarantees to religion.
agencies receiving funds
There can be no law establishing
Most Reverend
to include condom
Kevin J. Farrell, DD
a state religion and there can be
distribution as part of
Bishop of Dallas
no law prohibiting the free
full reproductive
exercise of religion. Much has
services.
been said and written concerning the “wall
•
T

he
Justice
Department
has stopped
of separation between church and state” a
defending
the
Defense
of
Marriage
term used by Thomas Jefferson but not
Act
(DOMA)
and
has
filed
legal
found in the Constitution.
briefs
claiming
that
supporting
the
Most of those words concern the
law
could
only
be
motivated
by
bias
“establishment clause,” but the “free
and
prejudice.
exercise clause” has received much less
• In a case now before the Supreme
attention.
Court the Justice Department is
Religious liberty under the Constitution
attacking the “ministerial
is more than the freedom to worship.
exemption”.
Religious liberty is the right to hold and
•
In New York and other states county
publicly express religious values and
clerks face legal action for refusing to
practice those values freely, especially in our
participate in same sex unions.
own institutions.
In
each of these instances and others,
Catholic teaching on religious liberty
Catholics
and other individuals and
was recently stated by Cardinal Jean-Louis
institutions
are being prohibited from the
Tauran, president of the Pontifical Council
free
practice
of religion by being forced by
for Inter-religious Dialogue: "Religious
government
actions
to participate in or
liberty is numbered among the fundamental
provide
support
in
situations
that are in
human rights rooted in the dignity of the
conflict
with
their
religious
beliefs.
human person. When it is jeopardised or
Rights are seldom abolished outright.
denied, all other human rights are
They
are eroded a little at a time.
endangered.”
This
challenge to religious liberty is not
Religious liberty is therefore a
only
coming
from the federal government
foundational principle of our nation and
but
also
from
state and local governments
our Faith, but it is being seriously
that
are
putting
in place laws and policies
threatened by recent actions of the
that
have
no
exclusion
clauses for matters
government.
of
conscience.
As
a
result
Catholic agencies
An increasing number of laws and
abandoning
important
social
service
regulations are infringing upon our right to
exercise our religion and our religious
continued ON page 8
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From the Desk of the Executive Director …

Congratulations and thank you to our 2011 Host, the Archdiocese of Saint Paul –

Minneapolis, and our Board of Directors, under the leadership of our past President, Mike Urick, for
making DFMC 2011 a tremendous success! As evidence from our member evaluations, special
recognition is due to this year’s Program Committee, under the Chair of Bob Quinn, for delivering a
particularly strong offering of excellent speakers.
While I formerly attended many years of DFMC Conferences as a Fiscal Officer and always
enjoyed visiting and exploring the Exhibit Hall, it is only, now, as Executive Director, that I can more
fully appreciate the extraordinary support and contribution that our Exhibiting Partners and
Scholarship Sponsors make to keeping the conference so affordable and “doable” for our members.
A very special word of thanks is hence due to our 2011 Exhibitors, Event Sponsors, Catholic
Extension and our other gracious Scholarship Contributors for their generosity in partnering with us Leslie T. Maiman, Jr.
Executive Director
for DFMC 2011. Our members can continue to immediately access contact information to our
supporting Exhibitors through our DFMC Website, under the “2011 Exhibitors” tab on the top of
our main page, www.dfmconf.org.
Shifting our attention 1034 miles due south of the Twin Cities, your Board will be meeting at our wonderful 2012
Conference hotel, the Hilton of the Americas, in Houston during the second week of January to finalize plans for our 43rd
Conference. Please note now for your 2012 calendar, that the Houston dates are September 23-26th with the President of the
USCCB, Archbishop Dolan, as our special Keynote Speaker.
In mid December, the National Office will be mailing our annual letter to each diocese and eparchy inviting payment of
2012’s dues with our traditional Membership Roll being published in our Winter Herald. Similarly, please be on the lookout in
January for the newest edition of Income Taxes for Priests Only which the DFMC is mailing to each of our Fiscal Officers.
As we complete this Thanksgiving season, we have much to be thankful for this year as a conference and look forward to
the promises of 2012. Best of Advent and Christmas blessings!✟

The DFMC would like to
Thank and Recognize our 2011 Gold-Level Exhibitors
and Opening and Closing Event Sponsors

AON
Arthur J. Gallagher & Company
Ave Maria Mutual Funds
Bank of America
CapTrust
Catholic Mutual Group
Christian Brothers Investments Services, Inc.
Our Sunday Visitor
Success Computer Consulting, Inc.
US Bank
Fall 2011
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New Board Members

T

he annual election of members to the DFMC Board of Directors was conducted in conjunction with the 42nd
annual meeting. Richard Kelly (Cincinnati) and Brad Wilson (Atlanta) were elected to initial terms of office and Mary
Beth Koenig (Austin) was appointed to complete a term occasioned by a vacancy. Brad Watson (Paterson) and Joan
Loffredo (Salt Lake City) were re-elected to additional terms.
The Board also honored Robert Cox (Evansville) and Daniel Stremel (Dodge City) who completed their terms of
service with Bishop Kevin Farrell, as Episcopal Moderator, presenting the honorees with their service awards.✟

Richard Kelly

Archdiocese of Cincinnati

Mary Beth Koenig
Diocese of Austin

Brad Wilson

Archdiocese of Atlanta

New Board Officers
Elected for 2011/12

F

ollowing the general election of new
members to the 2011/12 Board of Directors
during the 42nd annual meeting in
Minneapolis, Robert H. Quinn (Lafayette in
Indiana) accepted to serve as 2011/12's
President; Brad Watson (Paterson) and
Deacon Jeff Trumps (Lafayette in Louisiana)
were elected as Vice President/Program
Chair and Secretary/Treasurer, respectively.✟

Robert H. Quinn

Diocese of Lafayette in
Indiana
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Brad Watson

Diocese of Paterson

Dn. Jeff P. Trumps

Diocese of Lafayette in
Louisiana

President Appoints
Committees for 2011/12
Executive/Governance
Robert H. Quinn
President
Chair
Brad Watson
Vice President / Program Chair
Dn. Jeff Trumps
Secretary - Treasurer
Most Reverend Kevin J. Farrell, D.D.
Episcopal Moderator

Audit

FOCUS
Employers are challenged by legislative and economic change.
Health care and pension plan reforms have shifted focus
on how benefits are administered by employers, placing
increased responsibility on employees. There is greater focus
on accelerating change: rapidly aligning plans, strategies and
talent to conform to shifting business requirements.
At Aon Hewitt, our clients remain our focus. We offer resources
and guidance on the latest regulations, rapidly aligning talent
and business strategy, and lowering costs. Our insightful analysis
and powerful execution is based on a deep understanding of
each client’s business.
Visit AonHewitt.com to learn more.

Dn. Jeff Trumps
Chair
Lawrence J. Zigmont

Communications
Francis Wong
Chair
Mary Beth Koenig

Program Planning
Brad Watson
Chair
Julie K. Shewmaker
Laura Williams
Bradley J. Wilson

Strategic Planning
Joan Loffredo
Chair
Richard Kelly
Dn. Mike Urick

Responsible Stewardship of
Catholic Institutional
Investments
CBIS works in partnership with Catholic
institutions to help them achieve their financial
goals through the socially responsible
management of their investments.
We are the leading Catholic institutional investment
management firm, serving over 1,000 Catholic
organizations worldwide, with nearly $4 billion in
assets under management.
Our diverse group of institutional funds and separate
accounts can be combined to build portfolios that meet
the investment objectives of Catholic organizations
large and small.
For more information, please contact:
Fred Devlin
Vice President, Head of Distribution and Marketing
1-877-550-2247 x0823
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DFMC
Credit for Small Employer Health Insurance Premiums
by Wayne M. Lenell, C.P.A., Ph.D.
Overview:
Included among the many provisions of the “Affordable Care Act” was a tax incentive, in the form of a tax credit, for small
employers to provide health care coverage to its employees. Since parishes are exempt from paying income taxes, it may appear
that parishes and schools do not qualify for the tax credit. The “Affordable Care Act,” however, provides a mechanism for
qualifying tax-exempt organizations to receive a tax credit for employer-paid health insurance premiums, including payments
from parishes to diocesan health insurance programs.
The potential refunds are not small. One diocese with 106 parishes found that 68 of its parishes qualified for the credit.
Along with a few other stand-alone qualifying diocesan organizations, the diocese filed for refunds of nearly $300,000. Since
this is a four-year governmental program, the diocese will benefit by nearly $1.2 million. Of the 38 parishes not qualifying for
the credit, 17 paid no health insurance premiums, while 21 were too large to qualify as a “small employer.”
The rules for computing the credit are complex and not necessarily logical, but to maximize the amount of refund a parish
may receive, it is important to know the rules. Following are highlights of the procedures common to parishes.
The Rules:
q L
 imits on health insurance premiums
The credit is 25% of health insurance premiums paid for the fiscal year limited to the state average premium for small
group markets. This limitation may be the first surprise encountered when preparing the tax return. The national
average for single coverage is $4,905 annually (ranging from $4,215 in Idaho to $6,204 in Alaska) or $408.75 per
month. Most diocese have not seen such low premium costs for many years. Nevertheless, regardless of the cost of
premiums paid by a parish, the maximum amount is limited by the particular state’s average premium rate. The
premiums are further limited by the proportion of employer vs. employee costs. For example, if the annual premium
paid per employee is $8,400 in a state with an average premium of $5,000, and the employee pays 20% of the
premium, the eligible premium is $4,000 per covered employee. A parish must pay at least 50% of the premium to
qualify for any credit. There are separate state average premiums for family coverage.
q L
 imits on the credit based on modified payroll taxes
The IRS allows a parish to receive a refund for 25% health insurance premiums paid to a maximum of a special
definition of payroll taxes which includes Federal income taxes withheld from wages (although this is not a cost to the
employer), and both the amount of Medicare tax withheld from wages and the employer match of Medicare taxes. The
IRS ignores the Social Security portion of FICA taxes in the calculation.
q L
 imits on the number of full-time equivalent employees
A parish with 10 or fewer full-time equivalent (FTE) employees has no limitation. A parish with between 10 and 25
FTEs will experience a proportional (1/15th for each FTE over 10) phase out of the credit, while parishes with 25 or
more FTEs do not qualify for the credit. For example, a parish with 15 employees covered by health insurance at a
cost of $8,400 per employee annually, of which the employee pays 20%, in a state with an average premium of $5,000
would compute the credit as follows:
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Example I
15 FTEs x 80% employer cost x $5,000 state average x 25% credit rate =
Less 5/15ths (the number of FTEs above 10) x credit =				
Adjusted credit for number of employees					

$15,000
- 5,000
$10,000

q L
 imits on the average wage of all employees
A parish with an average wage of $25,000 or less has no limitation. A parish with an average wage of between $25,000
and $50,000 will experience a proportional (1/25th for each $1,000 of average wage over $25,000) phase out of the
credit, while parishes with an average wage of $50,000 or more do no qualify for the credit. Using the example above,
and assuming the average wage of the 15 employees is $30,000, the credit is computed as follows:
Example II
Adjusted credit for number of employees (from Example I) =			
Less 5/25ths ($30,000 - $25,000 divided by $25,000) x $15,000 credit =
Adjusted credit for average wage of employees			

$ 10,000
- 3,000
$ 7,000

Notice that the reductions are cumulative, that is, the tentative credit of $15,000 is reduced for both the number of excess
employees and the excess average wage.
q T
 hree ways to compute hours:
Since the number of FTEs is critical in determining the credit, it is important to understand how to compute the
number. The IRS allows three methods.

	
  

1. The actual number of hours worked (including vacation, holiday and sick time) for the year with a maximum of
2,080 hours.
more on page 9
Employment	
  Opportunities	
  
	
  

Given	
  the	
  ever-‐increasing	
  “time	
  sensitivity”	
  of	
  job	
  postings	
  and	
  candidate	
  responses,	
  
we	
  are	
  delighted	
  to	
  offer	
  3	
  improved	
  ways	
  vis-‐à-‐vis	
  quarterly	
  Herald	
  publication	
  to	
  
immediately	
  know	
  of	
  new	
  employment	
  opportunities:	
  
• “keep	
  checking”	
  the	
  website	
  –	
  we	
  immediately	
  post	
  and	
  update	
  job	
  
postings	
  as	
  a	
  free	
  supporting	
  service	
  under	
  “Latest	
  Open	
  Positions.”	
  
• email	
  notices	
  –	
  the	
  DFMC	
  National	
  Office	
  will	
  immediately	
  notify	
  you	
  via	
  
email	
  to	
  “check	
  the	
  website”	
  once	
  a	
  new	
  posting	
  is	
  offered.	
  [to	
  sign-‐up,	
  
subscribe	
  to	
  the	
  free	
  service	
  under	
  “Contact	
  Us”];	
  and	
  
• Twitter	
  notices	
  –	
  you	
  can	
  “follow”	
  the	
  DFMC	
  to	
  receive	
  not	
  only	
  notices	
  of	
  
new	
  job	
  postings,	
  but	
  of	
  all	
  DFMC	
  Announcements!	
  [to	
  follow	
  DFMC	
  on	
  
Twitter,	
  click	
  the	
  Twitter	
  symbol]	
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3	
  Ways	
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  notices	
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continued from page 1

continued from page 2

substance to our Conference. Also, Plaza Meetings

programs rather than compromise their religious
beliefs and individual Catholics find their livelihood
threatened if they refuse to comply.
The fundamental concept that religion is a
beneficial and valuable institution in our society is
changing. From being salutary, religion is seen as a
good organization among many, then something
entirely private and finally as exerting a negative
impact on society.
Dr. Karl Menninger, in his book Whatever
Happened to Sin? suggested that it had been legislated
and adjudicated away. One could say that the same
fate is overtaking religious liberty.
The U.S. Conference of Catholic Bishops is so
concerned about these developments that an Ad Hoc
Committee for Religious Liberty has been appointed to
work with national organizations and ecumenical and
interreligious partners to form a united and forceful
front in defense of religious liberty in our nation.
We must be alert and pro-active in this matter lest
we find ourselves stripped of our civil and natural
rights.✟

provided us with the needed facilities which
helped to make our conference comfortable. We
feel we provided you with the right mix of sessions
and interactions with the Exhibitors while
maintaining costs in an efficient manner.
To those who were able to attend this year, we
say thank you for making this Conference a
priority. For those who were unable to attend,
thank you for your prayerful support and I ask you
seriously to consider the Houston Conference in
your 2012 planning. Given the economic
circumstances with which we are faced, please
contact the DFMC office or any Board member if
you would like to attend, but are unable to bear
the full cost. We will do our very best to help you
to make this wonderful conference a reality for you
and your presence will improve it for all of us.
In Houston in 2012, we intend to put on an
even better Conference because we will have the
feedback from your evaluations to help guide us
through the planning process. Also, Dan Stremel
(Dodge City) will once again be conducting the
voluntary certification of Fiscal Officers for the
Certified Diocesan Fiscal Managers accreditation.
Please seriously consider availing yourself of the
opportunity to gain this credential. So far 16 have
passed this test and many more have shown
interest.
We are looking forward to our next conference
in Houston on September 23 through 26, 2012
and seeing you there. Please make your plans
soon.✟
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Our Sunday Visitor has solutions for parishes and dioceses:
•

Online Giving

•

Offertory
Enhancement

•

Envelope
mailing
programs

Call OSV at

800.348.2886

for a free
consultation and
more information
about how to
improve your
diocesan offertory
efforts.

continued from page 7
2. The “days-worked equivalency method” in which an employee is credited with 8 hours of service for each day for
which the employee works one hour or more.
3. The “weeks-worked equivalency method” in which an employee is credited with 40 hours of service for each week
for which the employee works one hour or more.
q K
 ey Point. A parish need not use the same method for each employee, but must use the same method for employees
of the same class. This is important for maximizing the credit.
Example III
In Examples I & II, the parish employed 15 full-time employees covered by health insurance. In addition, the parish
employed an organist that worked one hour per week for a total of 52 hours for the year. Assuming the 15 employees
covered by health insurance worked 40 hours per week, the total for the full-time employees is 31,200 hours for the
year, plus 52 hours for the organist for a grand total of 31,252 hours for the year. The formula for calculating the
credit divides the total hours by 2,080 and then rounds down to the nearest integer, so 31,252 divided by 2,080 = 15
FTEs.
The wages in Examples I & II for the 15 full-time employees were $450,000 plus the organist with an annual wage of
$2,600 for a total of $452,600. The formula for calculating the credit divides total wages paid by the number of FTE’s
and rounds down to the nearest integer, so the average wage is $30,000.
If the parish so elected, it could count the hours for the organist under the “weeks-worked equivalency method” and
include 40 hours per week or 2,080 hours for the year adding another FTE to the equation for a total of 16 FTEs. The
average wage decreases from $30,000 to $28,000. The reduction in credit in Example II of $3,000 becomes $1,800
continued ON page 14

Diocesan Financial Issues
The document Diocesan Financial Issues
was developed by the Committee on
Budget and Finance of the United States
Conference of Catholic Bishops
(USCCB). It was approved by the full
body of the U.S. Catholic Bishops at its
November 2002 General Meeting and
has been authorized for publication by
the undersigned.
Msgr. William P. Fay

General Secretary, USCCB

Available for download:
www.usccb.org/finance/Dioc_Fin_Issues_2009.doc

Committed to Catholic
Investment Programs
We enjoyed seeing old friends and making new ones
at the 2011 Minneapolis DFMC

General Funds Deposit & Loan
Endowments & Foundations
Pensions 401(k) & 403(b) Plans
Managing Principal Stephen H. Schott and the CapTrust
team wish you a blessed holiday season!

Tampa

Miami

888/697-5908 Toll Free

Naples

www.captrustadv.com
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Mr. David Murphy
Diocese of Erie

For 20 Years of Attendance
Mr. Paul Damerow
Mr. Gregor A. Seagrave
Mr. Lawrence J. Zigmont

Diocese of Corpus Christi
Diocese of Corpus Christi
Archdiocese of Miami

For 15 Years of Attendance
Mr. Robert J. Cox
Mr. Michael F. Sabatino
Mr. Jeffrey D. Stumpf
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Diocese of Evansville
Diocese of Providence
Archdiocese of Indianapolis

TERM MEMBERSHIP
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Mr. Robert G. Doerfler, Jr.
Diocese of Colorado Springs

Mr. John J. Maxwell
Diocese of Springfield in Illinois

Mr. Robert H. Quinn
Diocese of Lafayette in Indiana

For 10 Years of Attendance
Mr. Thomas J. Holzer
Mrs. Mary Beth Koenig
Mrs. Susan Murray
Ms. Elsa Rullan
Ms. Julie Shewmaker
Dn. Hans M. Toecker
Mr. Thomas G. Toolan
Ms. Janet Vespa
Dn. Phillip E. Whitson

Diocese of New Ulm
Diocese of Austin
Diocese of Rockford
Archdiocese of Atlanta
Archdiocese of Indianapolis
Diocese of Nashville
Diocese of Metuchen
Diocese of Springfield in Illinois
Diocese of Amarillo
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continued from page 9
(3/25ths x $15,000), and the parish receives a $1,200 larger credit simply by electing an alternate method for
calculating the credit.
q E
 xcluded employees
While there is a long list in the IRS instructions of employees excluded for purposes computing the credit, the one
most common to parishes is seasonal employees. The IRS defines seasonal employees as those who work 120 or fewer
days during the year.
q S pecial rules for priests
The health insurance premiums count toward the total eligible premiums, as do the hours worked by a priest. His
wages, however, are not counted in the calculation of average wages. If he had voluntary Federal withholding, it
counts toward the payroll tax limitation, but if he made personal quarterly estimates of Federal tax, those payments do
not count.
Concerns regarding employers under common control:
The instructions for Form 8941 state that tax-exempt employers under common control are treated as a single taxpayer as
referenced by IRS Reg. 1.414(c)-5. If there is a limit of 25 employees to qualify for the credit, and if all parishes are under
common control of the bishop, one could conclude that parishes do not qualify. Regulation 1.414(c)-5, however, exempts
churches and church-controlled organizations from the common control rules. This seems to make sense since it would be
unlikely that Congress would want to exclude certain churches from eligibility and allow others simply because of their legal
structure.
In an attempt to bring confidence to the conclusion stated above, the author of this article spoke with the contact person
for IRS Notice 2010-82 which provides the administrative, procedural and maintenance rules for Section 45R - Tax Credit for
Employee Health Insurance Expenses of Small Employers. The contact person was asked whether parishes, under the control
of a diocesan bishop would qualify for the credit, and whether it made a difference if the diocese was corporate sole or
comprised of individually incorporated parishes. The IRS contact person said that it did not matter whether a diocese was
corporate sole or comprised of individually incorporated
parishes; that the IRS would consider whether the parish has
its own FEIN and is responsible for paying its own payroll,
and if so, any parish would be eligible to apply for the
credit. An individual diocese will need to consider these
statements and decide whether to apply for the credits or do
further research to determine eligibility.
The procedures:
To claim a refund for the Credit for Small Employer
Health Insurance Premiums a parish needs to file Form
990-T and attach Form 8941. In addition, there are seven
worksheets used to gather the information necessary to
complete Form 8941, though the worksheets are not
attached to the tax returns for filing. The IRS estimates that
it takes an average of 17 hours to complete the forms
required to receive the credit, so it is not something most
nonprofessional accountants will want to undertake. Further,
the individual state may require a parish to file a tax return
when a parish within the state files a Federal Form 990-T.
Due date:
The due date for Form 990-T is the 15th of the fifth
month following the fiscal year end. A parish may apply for
an automatic extension for six months by filing Form 8868.
Since penalties for late filing apply only to Forms 990-T
that have a tax liability, it appears that a parish could file
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Form 990-T past the due date of the return and be eligible
for a refund. We know this to be the case with individual
income tax returns, and there seems to be no special
restrictions against late filing of Forms 990-T.
Assistance in filing the forms:
If a diocese would like to pursue filing for the Credit for
Small Employer Health Insurance Premiums, but does not
have the internal resources to assist all of their parishes, the
author of this article has an alternative. “Fathers Guide,” (the
new publisher for the tax manual “Income Taxes for Priests
Only”) is offering web link-based assistance in preparing the
Forms 990-T for parishes, schools and diocesan
organizations. It is a two-step process in which parishes are
asked to provide very basic information to determine
whether it qualifies for the credit and, if so, are instructed to
proceed to a second web link requesting detailed
information. A modest fee is requested only if a parish
decides to file for the refund, so it is a risk-free method for a
parish to determine whether it qualifies for the credit and
the amount of potential refund. If interested, please call
Wayne Lenell at 815-387-3333 or email WayneLenell@
fathersguide.org.✟

Astronaut Gallery
This unparalleled exhibit in Space Center Houston
features spacesuits dating back to the first American
trip to space and a wall that contains portraits and
crew photos of every U.S. astronaut who has flown in
space. Credits: Greater Houston Convention and
Visitors Bureau
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IRS Announces Voluntary
Settlement Program for
Worker Misclassifications
Worker misclassification has been an IRS compliance
issue for some time. Whether a worker is classified as an
employee or an independent contractor depends on all the
facts and circumstances, and generally is determined under
the common law test of whether the employer has the right
to direct and control the worker with respect to how services
are performed. An existing IRS Classification Settlement
Program (“CSP”), limited to taxpayers under audit by IRS,
permits prospective reclassification of workers as employees
and reduced federal employment tax liability for past nonemployee treatment.
IRS has determined that it would be beneficial to provide
taxpayers with a program that enables voluntary reclassification of workers as employees outside the audit context.
Accordingly, IRS has announced a new Voluntary Classification
Settlement Program (“VCSP”) that permits eligible taxpayers
voluntarily to reclassify workers for federal employment tax
purposes and obtain relief similar to that available under the
current CSP.
Eligibility. The VCSP applies to taxpayers who are currently treating their workers (or a class or group thereof) as
independent contractors but wish to treat them prospectively
as employees. The taxpayer must have consistently treated
the workers as nonemployees and must have filed all
required Forms 1099 with respect to the workers for the
previous three years. The taxpayer cannot currently be under
audit either by the IRS or by the Department of Labor (or a
state agency) with respect to worker classification.
Application. Interested taxpayers can apply for the program by filing Form 8952, Application for Voluntary
Classification Settlement Program, at least 60 days before
they wish to begin treating the workers as employees. IRS
will contact the taxpayer or authorized representative once it
reviews the application and verifies eligibility. Acceptance of
a VCSP application is discretionary with IRS. A taxpayer
whose application is accepted must enter into a closing
agreement with IRS to verify the terms of the VCSP and must
make full and complete payment of any amounts due under
the closing agreement.
Effect. Under the VCSP, in exchange for agreeing to treat
a class of workers as employees for future tax periods, the
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taxpayer will: (a) pay 10 percent of the employment tax liability that may have been due on compensation paid to the
workers during the most recent tax year, determined under
the reduced rates of section 3509 of the Internal Revenue
Code; (b) not be liable for any interest and penalties; and (c)
not be subject to an employment tax audit with respect to
classification of the workers for prior years. In addition, the
taxpayer will be required to extend for three years the period
of limitations (for a total of six years) on assessment of
employment taxes for the first, second and third calendar
years beginning after the date on which the taxpayer agreed
under the VCSP closing agreement to begin treating the
workers as employees.
See: IRS Announcement 2011-64, 2011 (Sept. 21,
2011), accessible at http://www.irs.gov/newsroom/
article/0,,id=246203,00.html

IRS Mandates Participant
Notices as Condition for
§414(e) Church Plan Letter
Rulings
IRS has issued a revenue procedure that supplements
current procedures governing issuance of letter rulings
regarding church plan status under section 414(e) of the
Internal Revenue Code. The new revenue procedure modifies Rev. Proc. 2011-4, 2011-1 I.R.B. 123: (1) to require that
plan participants and other interested persons receive a
notice regarding the filing of a church plan status letter ruling
request and that a copy of the notice be provided to IRS as
part of such request; and (2) to provide a process for IRS to
receive and consider comments from participants and interested persons relating to the church plan ruling request.
Church Plans. A church plan that has not made an election to be covered by ERISA (the Employee Retirement
Income Security Act of 1974) is ordinarily not subject to
various requirements and participant protections that apply
to other qualified pension plans. Key among the provisions
Law Briefs is reprinted with special permission granted
by the Office of General Counsel,
United States Conference of Catholic Bishops,
Washington, D.C.
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that do not apply to church plans are section 410 (minimum
participation standards), section 411 (minimum vesting standards), section 412 (minimum funding standards), and
section 4975 (prohibited transactions). In addition, church
plans are not subject to Title I of ERISA, including ERISA’s
rules governing reporting (Form 5500), disclosure, and fiduciary conduct. Defined benefit pension plans are not covered
Pension Benefit Guaranty Corporation (“PBGC”) guarantees
in the event of the termination of an underfunded church
plan.
Instead, church plans are subject primarily to qualification requirements that pre-dated the enactment of ERISA.
Thus, a church plan will be treated as a tax-qualified plan
only if it satisfies pre-ERISA participation, vesting, and funding requirements of the Code. Church plans also are not
subject to the pre-emption provisions of ERISA, and therefore are subject to state laws that relate to an employee
benefit plans generally.
Church plans are not required to obtain a favorable letter
ruling from IRS, but a letter ruling would serve to confirm a
plan’s qualified status for tax purposes. Current Rev. Proc.
2011-4 does not require any notice to interested persons

prior to the issuance of a letter ruling with respect to section
414(e) church plan status.
Because church plans are not subject to ERISA and Code
provisions applicable to other pension plans, IRS has determined that advance notice should be given to interested
persons, with an opportunity for comment, before a letter
ruling is issued on section 414(e) church plan status.
Accordingly, IRS will not issue a letter ruling that a qualified
plan [including plans under sections 401(a), 403(a) and
403(b)] is a church plan unless the notice requirements of
the new procedure have been met.
The new revenue procedure includes a model notice,
which is available through the link below. Information that
is not applicable may be deleted from the model notice, e.g.,
references to PBGC insurance in the case of a defined contribution plan. The notice may include additional information
deemed necessary for interested persons to understand the
information in the notice. However, this additional information should not have the effect of misleading or misinforming
recipients, or distracting recipients from the information in
the notice.
Reasonable Effort. If the applicant makes a reasonable
effort to satisfy the new notice rules, failure of one or more
interested persons to receive the required notice will not
cause the applicant to fail to meet the notice requirement.
That said, IRS has advised that mere posting of the notice on
a bulletin board does not constitute a reasonable effort
unless: (a) The notice is prominently displayed on a bulletin
board at a principal place of employment; (b) the bulletin
board is regularly and actively used for a wide variety of purposes by employees who are plan participants; and (c) notice
is given to all other interested persons by other reasonable
methods.
Interested Person. The term “interested person” means
each plan participant, beneficiary, or alternate payee (within
the meaning of § 414(p)(8) of the Code), and any employee
organization representing employees who are plan participants. In the case of a plan covering more than one
employer, the term interested person also includes each contributing employer other than the applicant.
Effective Date. This revenue procedure is effective for all
church plan ruling requests received after September 26,
2011, and any such requests pending with the IRS as of
September 26, 2011.
Practice Note: Coverage under a church plan is not limited to employees of the church itself. Church plans also may
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cover employees of various tax-exempt entities that share
common religious bonds and convictions with the church.
IRS has been concerned for some time about issues involving
plan participants in underfunded church plans, particularly
plans that had been classified initially as ERISA plans but
subsequently converted to church plan status to the detriment of participants. As a result of its concerns, IRS had
imposed a moratorium on the issuance of new church plan
ruling letters. IRS can’t require church plans to fund their
plans under ERISA standards that apply to other plans or to
maintain PBGC insurance for the protection of participants’
benefits. With this notice, however, IRS has taken steps to
ensure that, at least for any new church plan, participants
will learn beforehand about the participant protections and
rights under federal law that will be foregone, and will have
an opportunity to comment.
See: Rev. Proc. 2011-44, http://www.irs.gov/pub/irsdrop/rp-11-44.pdf
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City’s Proposed Moneyless
Transfer of Land to Catholic
High School for
Development of Athletic
Complex Violates
Establishment Clause
Saint Joseph Regional Medical Center decided to vacate
its 21-acre property in downtown South Bend, Indiana. A
Catholic high school (also named St. Joseph’s) operated by
the diocese was the only potential purchaser, and it sought to
acquire the 21-acre site for purposes of building a new high
school. Around the same time, the school sought to purchase
an adjacent parcel on which a Family Dollar store was operating. The school planned to demolish the store and build a
new athletic complex there, including a stadium and track.
When the negotiations for the purchase of the Family Dollar
store parcel collapsed, the City of South Bend, wishing to
facilitate the acquisition and overall development of the
larger site, acquired the smaller Family Dollar store parcel for
$1.2 million with the intention of selling that parcel, through
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an intermediary nonprofit corporation, to the school. The Family Dollar store parcel would not be placed on the open market,
and no bids for it would be solicited. In exchange for transferring this parcel to the school, the school agreed that the City, over
the next ten years, would be permitted to use the athletic and parking facilities to be constructed on that site, as well as other
portions of the school campus. It was proposed that the City would receive no monetary consideration for the transfer. By the
time the City Council had approved of the acquisition and transfer of the Family Dollar store site, St. Joseph’s High School had
already acquired the 21-acre site.
A handful of South Bend taxpayers sued to enjoin the transfer of the Family Dollar store property, now titled in the name of
the City, to the school on the ground that it would violate the Establishment Clause.
A federal district judge agreed and enjoined the transfer.
The key issue was whether transferring the land to the school would violate the second prong of the Lemon test, which forbids government action that has the principal or primary effect of advancing or inhibiting religion. The ultimate question, the
court wrote, is whether a reasonable observer, aware of the history and context of the proposed transfer, would fairly see it as a
message of government endorsement or disapproval.
The plaintiffs claimed that the transfer amounted to a gift that was neither contingent on its being used only for exclusively
secular purposes nor offered to any other religious or secular institution.
The City, on the other hand, stressed that the transaction was an inducement to St. Joseph’s High School to acquire and
improve, to the tune of $35 million, what would otherwise be a vacant 21-acre downtown property. Moreover, the City argued,
the proposed transfer was similar to many other transactions in which the City facilitated development. For example, in 2010,
the City transferred land and funds to the Salvation Army for its use in creating the Ray and Joan Kroc Corps Center, to provide
recreation, training and other programs to all citizens of South Bend. The same year, the City transferred land to a public college
to expand its administrative offices, and transferred property to a development corporation for the building of a condominium.
In 2009, the City transferred three parcels to a private party for the location of artists’ studios, and donated half a million dollars
to provide physicians’ offices and rehabilitate a clinic. These are just a few of the transactions conducted by the City over the
years for purposes of development and neighborhood revitalization. In this particular case, the City saw itself as receiving the
benefits of a $35 million development in its downtown area, which it wanted to facilitate lest it be left with a ghostly 21-acre
vacancy. And toward that end, the City saw itself as providing the last piece of a real estate puzzle, and that piece would house
not a religious school but a football field and track.
The court noted that neither the parties nor the court had found a case precisely like this one. Cases upholding government
action against an Establishment Clause challenge have generally relied upon the fact that (a) the government benefits reach a
religious organization only as a result of the independent decisions of private actors, as in the case of school vouchers, or (b) the
government aid is an incidental part of a larger and neutral program. Neither line of cases is applicable here, the court concluded. In particular, the proposed transfer is not part of a larger program that allocates benefits on the basis of neutral, secular
criteria that neither favors nor disfavors religion. At best, the City has a pattern of development that is neutral with respect to
religion. But each transaction involves unique circumstances, a unique City action, and requires separate negotiations with the
development partner. Most importantly, each transaction, as here, requires separate legislative approval. The City had not identified any specific, neutral criteria that govern these separate legislative decisions. Rather, the City considers the development
potential of each opportunity on its own merits, and its decision makers on the City Council (who, in this case, actually split
5-4 on the Family Dollar transaction) make their own independent judgment.
Because there is no neutral redevelopment program of which this particular transaction is a piece, the court wrote, the proposed transfer would lead an objective, well-informed observer to conclude that the City is endorsing St. Joseph’s High School,
the local Catholic community, or the diocese which operates the school. To such observers, the below-market transfer of real
estate would be seen as a direct endorsement of a particular religion.
That the City’s actual intent is to endorse a construction project and not a religion is beside the point, the court concluded.
The endorsement test looks to the perception of the well-informed observer, not the intent of the government actor. Especially
since the development of the 21-acre site appears not to have been contingent on the donation of the Family Dollar store prop-
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erty (the acquisition of the 21 acres occurred before the Council had approved the acquisition of the Family Dollar store parcel),
the proposed conveyance will appear to the reasonable observer as simply supporting a religious school.
For these reasons, the transfer of the property was enjoined.
See: Wirtz v. City of South Bend, No. 3:11-CV-325-RLM, 2011 WL 3922697 (N.D. Ind. Sept. 7, 2011).

USCCB Files Comments Opposing Interim Final Rule
Mandating Coverage of Contraceptives and Sterilization in
Health Plans
Last week the USCCB filed comments on an interim final rule requiring health plans to cover contraceptives, sterilization,
and related patient education and counseling. See76 Fed. Reg. 46621 (Aug. 3, 2011).
Our comments fall into two broad categories.
First, we commented on the mandate, arguing that it should be rescinded in its entirety. These are not “health” services, we
noted, and they do not “prevent” illness or disease. Instead, they disrupt the healthy functioning of the reproductive system,
introducing health risks in the process; and they are designed to prevent pregnancy, which is not a disease.
We noted that the HHS mandate is unprecedented in federal law, and more radical than any state contraceptive mandate
enacted to date. Insofar as it requires coverage of drugs that can operate to cause an abortion, the mandate violates the Weldon
amendment, certain provisions of the Patient Protection and Affordable Care Act dealing with abortion and non-preemption, and
the Administration’s own public assurances, both pre- and post-enactment, that that Act does not require coverage of abortion.
Finally, as applied to individuals and organizations with a religious
objection to contraceptives, sterilization, and related counseling and education, we noted that the HHS mandate violates various protections under
the Religion Clauses and Free Speech Clause of the First Amendment, as
well as the Religious Freedom Restoration Act and the Administrative
Procedure Act(“APA”).
Second, we commented on the regulation’s religious exemption. The
exemption provides no protection at all for individuals or insurers with a
moral or religious objection to contraceptives or sterilization, who will
experience burdens to conscience under the new mandate. Instead, it
provides protection only to employers with similar objections, and even
then to a very small subset of religious employers.
The exemption is narrower than any conscience clause ever enacted
in federal law, and narrower than the vast majority of religious exemptions

Majestic Metro
Completed in 1926 as the Ritz Theater and renovated into a special events venue in 1991, the Magestic Metro still maintains its
historic architecture and ambiance. Credits: Greater Houston
Convention and Visitors Bureau
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from state contraceptive mandates. The exemption also fails to make clear whether it covers sterilization and education and
counseling about sterilization. Finally, by failing to protect insurers, individuals, most employers, or any other stakeholders with
a religious objection to such items and procedures, the exemption, like the mandate itself, violates the First Amendment and the
APA.
For the full text of these and other comments filed by the Conference, seewww.usccb.org/about/general-counsel/rulemaking/.
See: Interim Final Rules on Preventive Services, 76 Fed. Reg. 46621 (Aug. 3, 2011).

Court Lacks Jurisdiction to Decide Civil Lawsuit Contesting
Expulsion of Church Members and Change in Church
Bylaws
First Baptist Church of Micanopy (“Church”) is a nonprofit incorporated in Florida. The Church’s articles of incorporation
state that all active members of the Church are members of the corporation and comprise the entire membership of the corporation. The bylaws state that the Church may terminate the membership of any member by a vote of a simple majority.
In August 2007, a group within the Church, including the pastor, began discussing the wisdom of, and Scriptural justification for, changing the Church’s governance structure from “congregation-led” to “elder led.” The proposal met with strong
opposition from several members. A meeting was held at which a majority of members ousted those opposing the change.
The ousted members sued, claiming that, in terminating their membership and changing the bylaws, the Church did not
follow the procedures set forth in then-existing bylaws.
The trial court dismissed the case, concluding that this was an ecclesiastical dispute that civil courts may not hear. Plaintiffs
appealed.
The District Court of Appeal agreed that dismissal was appropriate, citing three reasons. First, this case does not involve
property, and is therefore distinguishable from the line of cases in which courts have applied neutral principles. The present
controversy is “solely over how the Church should govern itself – an essentially religious matter.” Second, the bylaws upon which
the plaintiffs rely set out the procedure and grounds for terminating membership. “[A]ny inquiry into whether the Church
adhered to its bylaws in excluding members necessarily entangles the court in religious matter protected by the First Amendment,”
the appeals court wrote. Third, it is evident from the complaint and testimony taken by the trial court that exercising jurisdiction
in this case would be tantamount to intervening on behalf of a group espousing particular doctrinal beliefs.
The judgment of dismissal was affirmed.
See: Rosenberger v. Jamison, No. 1D10-5155, 2011 WL 4104760 (Fla. Dist. Ct. App. Sept. 16, 2011).

Eighth Circuit Upholds South Dakota Informed Consent
Requirements for Patients Seeking Abortion
Planned Parenthood challenged a South Dakota statute requiring informed consent for patients contemplating an abortion.
The district court granted a preliminary injunction. A divided panel of the Eighth Circuit affirmed, but the court subsequently
granted en banc review, vacated the injunction, and remanded for further proceedings.
On remand, the district court granted summary judgment to Planned Parenthood as to portions of the statute, and granted
summary judgment to the government as to other portions. Both parties appealed.
A 3-judge panel of the Eighth Circuit has now upheld all provisions of the statute challenged on appeal, with the sole exception of a requirement that women be informed that abortion increases the risk of suicide.

Fall 2011

21

DFMC
2011 Conference
Scholarship Sponsors
Catholic Church Extension
Society
Ave Maria Mutual Funds
Catholic Mutual Group
FACTS Management Group
GAMCO Asset Management
Garrigan & Associates
Great Lakes Advisors, Inc.
Guidance in Giving, Inc.
Heffernan Insurance Brokers
Loffler Companies, Inc.
Peregrine Capital Management
TeamWorks International, Inc.

The statute requires that patients be informed that an
abortion will “terminate the life of a whole, separate, unique,
living human being.” The en banc court earlier had rejected
Planned Parenthood’s facial challenge to this requirement,
finding insufficient proof that it unduly burdened a woman’s
right to an abortion in a large fraction of cases. The present
panel reached the same conclusion and upheld the requirement.
The statute requires that a patient be told that she has “an
existing relationship” with her unborn child and “that the
relationship enjoys protection under the United States
Constitution and under the laws of South Dakota.” The
patient must also be informed that “by having an abortion,
her existing relationship and her existing constitutional rights
with regards to that relationship will be terminated.” Planned
Parenthood claimed that this could be construed as requiring
that women be informed that abortion is morally wrong,
which (it claimed) would hinder rather than inform her
choice, and would also require doctors to engage in ideological speech, which the government constitutionally may not
compel. The government, on the other hand, construed the
law to mean simply that a woman must be told that she is
legally and constitutionally protected against being forced to
have an abortion. Adopting the government’s interpretation
as reasonable, the panel upheld the requirement. Since no
one may lawfully require a woman to have an abortion, the
panel reasoned, this information is truthful, not misleading,
and relevant to the abortion decision.
Another portion of the South Dakota law requires that
doctors describe “all known medical risks” of abortion,
including the increased risk of suicide. The panel upheld the
requirement that women be informed of all known medical
risks, but (by a vote of 2-1) struck down the requirement that
she be informed that abortion is associated with an increased
risk of suicide, citing an ongoing debate within the medical
community about whether there is a causal relationship
between the two. Judge Gruender, who alone voted to
uphold this requirement, noted in a separate opinion that
“even the evidence relied upon by Planned Parenthood
acknowledges a significant, known statistical correlation
between abortion and suicide. This well-documented statistical correlation is sufficient to support the required disclosure
that abortion presents an ‘increased risk’ of suicide….”
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See: Planned Parenthood v. Rounds, Nos.
09-3231/3233/3362, 2011 WL 3862585 (8th Cir. Sept. 2,
2011).
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The Bishop's Palace
Completed in 1893, Bishop's Palace was originally home
to a former Confederate colonel and U.S. Congressman.
The palace is ranked among the top 100 homes in the
nation for its architectural significance and the mantle in
the front ballroom won first prize at the Philadelphia
World's Fair in 1876. Tours are offered every half hour.
Credits: Greater Houston Convention and Visitors Bureau

Water Wall at Dusk
This 64-foot curved, black obsidian wall is an
extraordinary sight and even more amazing when
illuminated at night. Designed and created in 1985
by the internationally acclaimed architectural team
of Philip Johnson and John Burgee, the Water Wall
pumps 78,500 gallons of recycled water every three
hours and 20 minutes. Credits: Greater Houston
Convention and Visitors Bureau
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Address Update

If you wish to update our mailing address information or if you
wish to add other names to our list please complete the information
below or visit www.dfmconf.org:

What would you like to see in The Herald?
Members are encouraged to submit items as well as articles for
consideration in The Herald. Notices of Employment Opportunities are
published on the web site as they are received in the National Office,
as well as in the upcoming edition of The Herald.

The Herald Publication Schedule

Name
Position

Arch/Diocese

DFMC Herald will accept notices and articles for future issues according
to the following schedule:

State		Zip

Deadline Date		
April 30
Spring Issue
July 30
Summer Issue
October 31
Fall Issue
January 31
Winter Issue

Address
City

❍

Deletion

❍

Addition

❍

Correction

Publication Date
May 31
August 30
November 30
February 28

We would appreciate your comments & input on items for future issues.

Please Mail To: DFMC NATIONAL OFFICE, P.O. Box 60210, San Angelo, TX 76906
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SSOCIATION MEETINGS
Canon Law Society of America (CLSA)

Diocesan Fiscal Management Conference (DFMC)
September 23, 2012
September 26, 2012

Houston, TX

Hilton Americas - Houston

September 08, 2013
September 11, 2013

Boston, MA

Boston Marriott Copley

The Resource Center for Religious Institutes (RCRI)
October 16, 2012
October 19, 2012

Orlando, FL

To Be Announced

October 08, 2012
October 11, 2012

Chicago, IL

Hyatt Regency Ohare

International Catholic Stewardship Council (ICSC)
September 16, 2012
September 19, 2012

Chicago, IL

Hyatt Regency

September 22, 2013
September 25, 2013

Dallas, TX

Hilton Anatole

Catholic Cemetery Conference (CCC)
September 25, 2012
Washington, DC
September 28, 2012		

Gaylord National Resort
& Convention Center

Diocesan Information Systems Conference (DISC)
August 1, 2012
Arlington, VA
August 3, 2012		

The Westin Arlington
Gateway

Conference for Catholic Facility Management (CCFM)
April 22, 2012
April 24, 2012

Covington, KY

Marriott Rivercenter

